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DANIEL G. KNAUSS

United States Attorney

District of Arizona

Evan R. Seamone

Special Assistant United States Attorney
ATTN: ATZS-JAE (CPT Seamone)
Fort Huachuca, AZ 85613

Phone: (520) 533-0588

Attorney for Plaintiff
UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

UNITED STATES OF AMERICA, )
) Case Nos. CR-07-00576-TUC-HCE (CVB);
Plaintiff, ) CR-07-00575-TUC-HCE (CVB)
)
Vs, )
)
LOUIS VITALE: )
STEPHEN M. KELLY, ) GOVERNMENT’S MOTION IN LIMINE TO
) PRECLUDE THE USE OF CERTAIN
Defendants. ; DEFENSES.
)
) April 30, 2007
)
)
)
RELIEF SOUGHT:

Plaintiff, United States of America, by its attorneys, Daniel G. Knauss, United States
Attorney, and Evan R. Seamone, Special Assistant United States Attorney, moves in limine
for an Order of the Court precluding the defendants and their counsel from introducing
evidence, either documentary or testimonial, at trial of the common-law defenses of duress or
justification, encompassing the defenses of necessity, self-defense, defense of others and
defense of property by raising: (1) the morality or immorality of the Government’s use of
interrogation techniques; (2) training of Soldiers in such techniques; (3) the legality of
Operation Iraqi Freedom (the campaign in Iraq), Operation Enduring Freedom (the campaign

in Afghanistan), or other operations to support interrogations in foreign countries; (4) the
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legality of the Military Commission Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (2006)

(codified in 10 U.S.C. §948-50); (5) the application of the defense of international law; or (6)
the wisdom of any political question or government policy as an attempt to establish the

defense of justification.

STATEMENT OF FACTS:

On November 19, 2006, for a few hours, a group of approximately 100 demonstrators
participated in organized activities on Sierra Vista City property, directly across the street
from the entrance to Fort Huachuca, Arizona, at the intersection of Fry Boulevard and Buffalo
Soldier Trial. Some activists held signs bearing comments, such as “I remember when torture
was unamerican,” and “End the evil Bush Regime!” while others engaged in street theatre as
they dramatized maulings by pet dogs to resemble treatment of detainees.! Two of these
demonstrators were longtime activists Friar Louis Vitale and Reverend Steven Kelly.
Adorned in their religious garments, the two clergymen crossed Buffalo Soldier Trail and

entered federal property.

As the men took strides in union and proceeded past numerous signs indicating the
Government’s control over the property, they held a letter addressed to the Commanding
General of Fort Huachuca, Major General Barbara Fast, bearing both of their signatures, and

the signatures of several others, indicating the following:

“We are here today as concerned U.S. people, veterans
and clergy, to speak with enlisted personnel about the
illegality and immorality of torture according to
international humanitarian law, including the Geneva
Conventions.

We condemn torture as a dehumanization of both
prisoners and interrogators, resulting in humiliation,
disability and even death. In addition to the hundreds of
detainees who have died, we are also concerned about U.S.
military personnel. Alyssa Peterson committed suicide

' Bill Hess, Dueling Protests: Anti-war Group Claims Fort Huachuca Teaches Torture:
Opposing Demonstrators Say Accusation is Utter Nonsense, Sierra Vista Herald, Nov. 20,
2006, at A1 & A8 (Exhibit 1).
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after participating in the torture of Iraqi prisoners. Lynndie
England and others have been imprisoned for their illegal
activities.

We are here today at Ft. Huachuca in solidarity with
tens of thousands of people at the Western Hemisphere
Institute for Security Cooperation at Ft. Benning, Georgia
(formerly known as the School of the Americas) to say that
the training of torturers must immediately stop. Nothing
justifies the inhumane treatment of our fellow brothers and
sisters.

Torture by U.S. military personnel has reached alarming
proportions and has horrified people around the world.
We are convinced that the Military Commissions Act of
2006 is unconstitutional. We totally reject its conclusions.
Torture is a useless and unreliable tool that leads to an
accepted practice of terrorization and the rationalization of
wrongdoing.

We are here today to repent and clearly state that because
of our sense of moral and human decency we condemn
torture.

NOT IN OUR NAME
Signed this 19th day of November 2006 —”

Letter to Major General Barbara Fast, titled “Not in Our Name” (Nov. 19, 2006) (Exhibit 2).

At least five times, both uniformed and plain clothes military police officers identified
themselves and ordered the men to stop advancing to no avail. The two men explained that
they were coming onto the installation to deliver a letter to General Fast. After warnings that
they would be arrested for trespassing if they did not stop, the men were physically blocked
by two officers who subsequently arrested each one, while the other respectively knelt and
prayed. On April 3, 2007, both defendants were subsequently charged by information with
criminal trespassing on a military installation (18 U.S.C. § 1382) and disobeying the orders of

officers with authority to direct traffic (Ariz. Rev. Stat. § 28-622, as assimilated by 18 U.S.C.
§ 13).

The defense has informed the undersigned prosecutor that both defendants will likely seek

to avail themselves of similar defenses.
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STATEMENT OF LAW AND ARGUMENT:

[. UNITED STATES v. SCHOON PRECLUDES THE USE OF THE NECESSITY
AND OTHER JUSTIFICATION DEFENSES BECAUSE THE CRIMINAL ACTS
COMMITTED BY THE DEFENDANTS REPRESENT ACTS OF INDIRECT CIVIL
DISOBEDIENCE.

The case of United States v. Schoon, 939 F.2d 826 (9th Cir. 1991), cert denied, 504 U.S.

990 (1992), directly addresses the factors present in the instant case. There, the court
distinguished direct civil disobedience from indirect civil disobedience, holding that the
defense of necessity was not applicable to cases where the criminal act related to indirect civil
disobedience. Id. at 828. The court explained, “[i]ndirect civil disobedience involves
violating a law which is not, itself, the object of protest, whereas direct civil disobedience
involves protesting the existence of a particular law by breaking that law.” Id. at 828. Under
this rationale, the Schoon Court found the acts of disobeying police officers, chanting, and
splashing simulated blood on various fixtures to be instances of indirect civil disobedience.
These acts were not sufficiently related to the defendants’ stated purpose of protesting

American involvement in Salvador. Id. at 827.

In the instant case, the letter signed by both defendants revealed their primary purpose for
protesting was to condemn acts they believed constituted torture and support of torture. As in
Schoon, disobeying officers and refusing to stop advancing forward on federal property

without displaying identification had no connection to the grievances of these defendants.

I1. THE DEFENDANTS CANNOT AVAIL THEMSELVES OF THE NECESSITY
DEFENSE OR OTHER COMMON-LAW JUSTIFICATION DEFENSES BECAUSE
THEY WERE PROTESTING ACTIONS OF CONGRESS, THERE WAS NO
CAUSAL CONNECTION BETWEEN THE ILLS THEY PROTESTED AND THE
CRIMES THEY COMMITTED, AND BECAUSE OTHER LEGAL
ALTERNATIVES EXISTED TO RESOLVE THE GRIEVANCES OF THE
ACCUSED.

Even if the defendants could somehow show that their acts related to direct civil
disobedience, their actions were in protest of congressional actions and expenditures. “As a

matter of law, the mere existence of a policy or law validly enacted by Congress cannot
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constitute harm.” Schoon, 971 F.2d at 198. The defendants therefore cannot demonstrate the
required causal relationship between their criminal conduct and the harm to be averted. Just
as governmental policy in El Salvador still hinged on volitional acts of Congress and other
representative agencies, in this case, the training and deployment of interrogators similarly
still hinges on the independent actions and choices of Congress and the President. Id. at 830.
Another layer of independent action relates to the torture of detainees, specifically. Soliders

who torture detainees act against United States’ policy and violate the Uniform Code of

Military Justice.’

Furthermore, because Congress approved the Military Commissions Act and authorized

funding to train interrogators and deploy them abroad, numerous alternatives remained open
for the defendants to change policy. Id. at 830 (“[L]egal alternatives will never be deemed
exhausted when the harm can be mitigated by congressional action.”). The defendant, Louis
Vitale, has, himself, demonstrated his own belief in legal alternatives besides violation of the
law by virtue of his repeated meetings with senators with anticipation that Congress would
respond to his pleas and the pleas of other members of his organization. See, e. g., Interview
between Louis Vitale and Jochen Strack, Affirming Moral Values: Courage and Commitment

(KAMYV radio broadcast dated June 2006), at 05:45/28:47 (electronic copy available at

http://www.afsc-pswro.org/KAMV/ friar_louis vitale.html) (discussing the accused’s
personal conversations with Senator Reed in Nevada about methods to use public sentiment to
change policies in Iraq); generally id. (describing his and others’ use of The Declaration of

Peace as a tool to assist Congress in establishing withdrawal policies for the Iraq campaign).

2 E g., Editorial, Detainee Abuse Charges in Afghanistan Referred to Court-Martial, U.S.
Fed. News, Nov. 17, 2005 (describing the prosecution of Soliders in Afghanistan for
“conspiracy to maltreat, dereliction of duty, maltreatment of detainees and assault
consummated by battery”); Editorial, U.S. Military Dog Handler Found Guilty of Detainee
Abuse in Iraq, Voice of Am. News, Mar. 21, 2006 (reporting the conviction of a dog handler
for 13 charges and relating, “Nine other U.S. soldiers have been convicted of abusing Iragi
detainees at Abu Ghraib. The longest sentence so far has been 10 years in prison.”); United
States v. Lopez, No. 200600963, 2007 CCA LEXIS 97 ( N-M.C.C.C.A. Mar. 20, 2007)
(unpublished decision of the United States Navy-Marine Corps Court of Criminal Appeals
affirming the conviction of a Marine for aggravated assault arising from his discharge of a
weapon at Iraqi civilians while he was being videotaped).
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The accused clergymen, in fact, had limitless avenues available to persuade policy
changes at the time they trespassed on Fort Huachuca and disobeyed peace officers. Cf,

United States v. Quilty, 741 F.2d 1031, 1033 (7th Cir. 1984) (per curiam) (“There are

thousands of opportunities for the propagation of the anti-nuclear message: in the nation’s
electoral process; by speech on public streets, in parks, in auditoriums, in churches and lecture
halls and by the release of information to the media, to name only a few.”). Even if the
defendants doubted the power of these methods to effect immediate change, the political
process still remained open to them. United States v. Dorrell, 758 F.2d 427, 432 (9th Cir.
1985).

III. ~ THE DEFENDANTS CANNOT AVAIL THEMSELVES OF THE NECESSITY
DEFENSE OR OTHER COMMON-LAW JUSTIFICATION DEFENSES BECAUSE
THEIR CONDUCT WAS NOT REASONABLY RELATED TO THE
RESOLUTION OF THEIR GRIEVANCES.

If one acts to prevent serious bodily harm to others, his actions must be reasonable in the
sense that they would have a “significant effect upon the supposed ills that he hoped to
remedy.” United States v. Simpson, 460 F.2d 515, 518 (9th Cir. 1972) (addressing claims of

the accused that he committed crimes in order to prevent “war crimes involving death or
serious bodily injury to others,” amongst other ills); id. (noting that the benefit of necessity
“Is lost, however, and the theory fails when the person seeking to avert the anticipated harm

does not act reasonably.” Id. at 518.

The Simpson Court determined that the burning of draft cards at a Selective Service Office
was not reasonably addressed toward the defendant’s desired solution: “The Vietnamese
conflict could have obviously continued whether or not the San Jose California Draft Board
was able to restore its files and continue its lawful operation.” Id. at 518 n.7. Here, it was
even more unreasonable for the defendants to assume that delivering a letter and speaking to
Soldiers would stop the Army from sending interrogators to other nations. To stop the United
States from training interrogators, the defendants would have had to believe their actions
would close Fort Huachuca, cancel all training classes, and force the Army to redeploy all of

its interrogators who are currently overseas. Further, to stop torture, the defendants would
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have had to believe that their actions would reach persons who planned to violate the law,

even if they were not stationed at Fort Huachuca. These ideations are clearly unreasonable.

IV. THE DEFENDANTS CANNOT AVAIL THEMSELVES OF THE NECESSITY
DEFENSE OR OTHER COMMON-LAW JUSTIFICATION DEFENSES BECAUSE
THE BASIS FOR THEIR COMMISSION OF KNOWING CRIMINAL ACTS
RESTS ENTIRELY ON THEIR PERSONAL CONVICTIONS.

The Government agrees wholeheartedly with the defendants’ desire to eliminate torture,
especially when such acts are performed by agents of the United States or with their
acquiescence. This shared objective is represented most clearly by the Army’s criminal
prosecutions of Servicemembers who violate the rights of detained persons, such as the case
against Ms. England, referenced in the letter signed by the defendants.® However, the motive
to act from one’s conscience alone is never a justification for the commission of criminal acts.
In the context of crimes committed on the basis of moral convictions against the Vietnam
Conflict, courts have held that such a defense “represents a feeble effort to emasculate basic
principles of civil disobedience ... [because] ... the actor wants the best of both worlds; to
disobey, yet be absolved of punishment for disobedience.” United States v. Malinowski, 472
F.2d 850, 857 (3d Cir.), cert denied, 411 U.S. 970 (1973).

As noted in the case of United States v. Moylan, 417 F.2d 1002, 1009 (4th Cir. 1969),
cert denied, 397 U.S. 910 (1970):

“To encourage individuals to make their own
determinations as to which laws they will obey and which
they will permit themselves as a matter of conscious to
disobey is to invite chaos. No legal system could survive if
it gave every individual the option of disregarding with
impunity any law which by his personal standard was’
judged morally untenable. Toleration of such conduct
would not be democratic, as appellants claim, but
inevitably anarchic.”

3 See sources cited supra note 2.
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The above maxim duly applies to the defendants in the instant case. See also United States v.

Seward, 687 F.2d 1270, 1276 (10th Cir. 1982), cert denied, 459 U.S. 1147 (1983) (finding

that necessity “is obviously not a defense to charges arising from a typical protest™).

V. THE DEFENDANTS CANNOT AVAIL THEMSELVES OF THE DEFENSE OF
INTERNATIONAL CRIMINAL LAW AS IT RELATES TO CRIMES
AGAINST HUMANITY BECAUSE THEY WERE NOT COMPELLED TO
ENGAGE IN CRIMINAL ACTS SIMPLY BY VIRTUE OF THEIR
CITIZENSHIP.

The defendants may raise the claim that they were entitled to violate domestic law on
the basis that their acts were justified by international law, if the grievance relating to torture
was seen by the defendants as perpetration of war crimes. Some defendants in trespass cases
have tried to use the international law defense, as it has been recognized in the noted
Nuremberg hearings following the Second World War. The Nuremberg tribunals explained
that defendants in those situations “had a privilege under international law to violate domestic
law in order to prevent ongoing crimes against humanity that their country was perpetrating

through them.” United States v. Maxwell, 254 F.3d 21, 29 (1st Cir. 2001). However, as

applied to charges of trespass, defendants cannot prevail because federal courts are unwilling
to find that “an individual gains the privilege to violate domestic law simply by being a
citizen of a nation that possesses nuclear weapons.” Id. at 30. In the same manner, the instant
defendants cannot find such a privilege to trespass simply because their nation trains
interrogators and deploys them to other countries. See also United States v. Kabat, 797 F.2d
580, 590 (8th Cir. 1986), cert denied, 481 U.S. 1030 (1987):

“It would be a great extension of this argument to hold that
persons who remained passive, neither aiding nor opposing
their governments’ international violations, were war
criminals merely by virtue of their citizenship or residence
in their given countries. And if failure to object does not
make one complicit, persons such as the defendants here
are in no danger of sanction under international law and can
claimno privilege to violate domestic law to protect
themselves.”
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Nor can the instant defendants argue that they were placed in a position by the United States

which compelled them to violate domestic law. Maxwell, 254 F.3d at 30.

CONCLUSION:

For the foregoing reasons. the defendants and their counsel should be precluded from
raising the articulated common-law defenses relating to the defense of justification or

international law.

Respectfully submitted this 30th day of April, 2007.

DANIEL G. KNAUSS

EVAN R. SEAMONE

Special Assistant United States Attorney
District of Columbia Bar No. 481826
United States District Court

District of Arizona

Copy of the foregoing e-mailed to the attorneys listed below, and electronically filed with the
Court Clerk this 30th day of April, 2007:

William P. Quigley, Esq.
Attorney for defendant Vitale

Joel Parris, Esq.
Attorney for defendant Kelly
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